
There are two alternative definitions for the Executive Exemption pursuant to the Fair Labor Standards Act.  The 
first approach below is the one generally followed.  The second approach is for business owners.  Only one 
needs to be met to meet the exemption.  Definitions for underlined terms are on reverse side. 

Executive Exemption (FLSA) 

General Approach 

Business Owner Approach 
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Is the employee paid on a salary basis of at 
least $455 per week? 

 
Is the employee’s primary duty management 

of the enterprise, or a customarily recog-
nized department or subdivision? 

 
Does the employee customarily and regular-

ly direct the work of two or more employ-
ees? 

 Does the employee (i) have the authority to 
hire or fire; or (ii) if not, does employer give 
employee’s suggestions as to hiring, firing, 

advancement, or other change in status 
particular weight? 
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 Does the employee own at least a 20% eq-
uity interest in the enterprise in which he/
she is employed, regardless of the type of 
organization (e.g., corporation, partnership, 

etc.)? 

Is the employee actively engaged in the 
enterprise’s management? 
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Definitions 
Appear in the order of first appearance on reverse side 

Salary Basis—If the employee regularly receives each pay period on a weekly, or less frequent basis, a pre-
determined amount of pay which is not reduced because of variations in quality or quantity of work. 

Primary Duty— The principal, main, major or most important duty that the employee performs.  To be de-
termined must look at the entire job.  Factors to consider include the relative importance of the exempt 
duties as compared to other duties, the amount of time spent performing exempt duties, the employ-
ee’s relative freedom from direct supervision, and the relationship between the employee’s salary and 
the wages paid to other employees for the kind of nonexempt work performed by the employee. 

Management—Includes, but is not limited to, activities such as interviewing, selecting, and training of em-
ployees; setting and adjusting their pay and hours of work; directing the work of employees; maintain-
ing production or sales records for use in supervision or control; appraising employee’s performance; 
handling employee complaints and grievances; disciplining employees; planning the work; determin-
ing the techniques to be used; apportioning work amongst employees; controlling the flow and distri-
bution of materials or merchandise and supplies; providing for the safety and security of employees or 
property; planning and controlling the budget; and monitoring or implementing legal compliance 
measures. 

A Customarily Recognized Department or Subdivision— Must have a permanent status and a continuing 
function. 

Customarily and Regularly—A frequency that must be greater than occasional but may be less than con-
stant.  Tasks or work performed “customarily and regularly” includes work normally and recurrently 
performed every workweek; it does not include isolated or one-time tasks. 

Two or More Employees— Two full-time employees or their equivalent.  An employee who merely assists 
the manager of a particular department and supervises two or more employees only in the actual 
manager’s absence does not meet this requirement. 

Particular Weight—Factors to be considered include whether it is part of the employee’s job to make sug-
gestions and recommendations; the frequency with which such suggestions or recommendations are 
made or requested; and the frequency with which the employee’s suggestions and recommendations 
are relied upon. 
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