
This represents the definition for the Outside Sales Exemption pursuant to the Fair Labor Standards Act.  Defini-
tions for underlined terms are on reverse side. 
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Is the employee’s primary duty making 
sales, or obtaining orders or contracts for 

services or for the use of facilities for which 
consideration will be paid by the client or 

customer? 

 
Is the employee customarily and regularly 

engaged away from the employer’s place(s) 
of business while performing his or her pri-

mary duty? 

Yes 

Exempt Yes 

No 

No 
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There is no salary or fee basis requirement for this exemp on. 



Definitions 
Appear in the order of first appearance on reverse side 

Primary Duty— The principal, main, major or most important duty that the employee performs.  To be de-
termined must look at the entire job.  Factors to consider include the relative importance of the exempt 
duties as compared to other duties, the amount of time spent performing exempt duties, the employ-
ee’s relative freedom from direct supervision, and the relationship between the employee’s salary and 
the wages paid to other employees for the kind of nonexempt work performed by the employee.  In 
determining the primary duty of an outside sales employee, work performed incidental to and in con-
junction with the employee’s own outside sales or solicitations, including incidental deliveries and col-
lections, shall be regarded as exempt outside sales work.  Other work that furthers the employee’s 
sales efforts also shall be regarded as exempt work including, for example, writing sales reports, up-
dating or revising the employee’s sales or display catalogue, planning itineraries and attending sales 
conferences.  Promotion activities directed toward consummation of the employee's own sales are ex-
empt. Promotional activities designed to stimulate sales that will be made by someone else are not 
exempt outside sales work.  

Sales— Include the transfer of title to tangible property, and in certain cases, of tangible and valuable evi-
dence of intangible property.  It also includes any sale, exchange, contract to sell, consignment for 
sale, shipment for sale, or other disposition. 

Obtaining Orders or Contracts for Services or For the Use of Facilities—This includes the selling of time on 
radio or television, the solicitation of advertising for newspapers and other periodicals, and the solicita-
tion of freight for railroads and other transportation agencies.  Services includes those which may be 
performed for the customer by someone other than the person taking the order. 

Customarily and Regularly—A frequency that must be greater than occasional but may be less than con-
stant.  Tasks or work performed “customarily and regularly” includes work normally and recurrently 
performed every workweek; it does not include isolated or one-time tasks. 

Away from the Employer’s Place of Business— The outside sales employee is an employee who makes 
sales at the customer’s place of business or, if selling door-to-door, at the customer’s home.  Outside 
sales does not include sales made by mail, telephone or the internet unless such contact is used mere-
ly as an adjunct to in-person calls.  Thus, any fixed site, whether home or office, used by a salesperson 
as a headquarters or for telephonic solicitation of sales is considered one of the employer’s places of 
business.  An outside sales employee does not lose the exemption by displaying the employer’s prod-
ucts at a trade show.  If selling actually occurs, rather than just sales promotion, trade shows of short 
duration (i.e., one to two weeks) should not be considered as the employer’s place of business. 
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